
 
 

Commercial Litigation Bulletin: Issue 31 
 
News 
 
The new Companies Act 2006 is coming into force on 1 October 2007, this will bring in 
new changes for derivative claims. Full details will be included in the next bulletin. 
 
You can choose your friends but not your relations... or should that be partners 
and shareholders?  
 
The Entrepreneurial spirit that makes people go into business with each other is a 
marvellous thing. However it is important to bear in mind that when starting out upon a 
business venture either in the form of a partnership or a Limited Company, it is as well to 
pay attention to certain formalities or at least take some minimum legal advice regarding 
the legal obligations that you are getting into. This Article examines the need not to take 
legal advice when the partnership or Limited Company contracts with third parties, but 
highlights the need for those well meaning entrepreneurs who are going to strike up a 
business enterprise together to make sure that they fully understand what are the legal 
rights and obligations that regulate the performance of that business venture as between 
themselves. 
 
The two most common forms of legal vehicles in this country are: 
 Partnerships. 
 Limited Companies. 

 
By definition those vehicles involve the participation of at least two or more individuals in 
their capacities as either Partners or Shareholders. Quite often we see disputes arising 
in Partnerships or Limited Companies and are what we term "intra business disputes". 
This is because the disputes come from within the business vehicle and are in effect 
between those individuals whose business enterprise it is. 
 
Typically, Partnership disputes arise because one partner wants to leave the business or 
another partner feels that partner A or B is not pulling his/her weight; so far as 
shareholders are concerned, disputes based on similar principles arise when one 
shareholder wishes to leave the company or another shareholder feels that the affairs of 
the company are running in a way that prejudices their position. Sometimes of course it 
can just be a genuine falling out amongst the entrepreneurs for any one of a variety of 
reasons. 
 
It is important then for prospective partners and shareholders to take advice as to what 
their rights and obligations are in relation to the other members of the business. In a 
partnership case for example think about these questions: What are you going to do 
about sharing profits and losses? In whose name is the building from which the business 
trades going to be? Are you going to have a formal partnership agreement or simply rely 
on the rather antiquated Partnership Act from 1890? These are just a few questions and 
indeed Litigation Lawyers could give you countless other examples of where people in 



partnership have fallen out. Again similar points arise in relation to a Limited Company 
with the shareholders. For example: – Are you going to modify or change the Articles of 
Association? Will you have a shareholders agreement and if so what will it say? What 
"exit" provisions are there in the shareholders agreement for a shareholder who wishes 
to leave? How will we go about valuing the shares of a shareholder who wishes to 
leave? The basic position under the Companies Act and the standard Articles of 
Association will not always provide answers to these questions.  
 
In both cases therefore i.e. that of a partnership and a Limited Company, unless the 
matter is properly analysed at the outset and regulated by well drafted legal agreements, 
you are almost certain to have ambiguity and uncertainty. Where ambiguity exists then 
sometimes litigation will thrive. The greater the clarity in the rights and obligations which 
the parties have with each other, the lower the risk of any ambiguity and therefore 
reducing the risk of any dispute.  
 
Disputes that arise in a partnership or shareholder situation are ones that are best dealt 
with sooner rather than later. These disputes if allowed to fester can simply become 
bitter and acrimonious. The parties positions become entrenched and legal costs 
amount. Also what is "lost" is the wonderful business venture which the parties to the 
dispute embarked on. In these intra business disputes mediation or other forms of 
alternative dispute resolution are often the key to resolving disputes quickly and 
economically. Addressed in the right way a potential dispute if tackled early can allow 
the parties to resolve their differences, deal with the exit of one or more of them and give 
those remaining a decent chance of keeping the business in tact. 
 
Rule Changes  
 
In April of this year there were quite significant changes to one of the original concepts 
introduced by The Civil Procedure Rules in 1999. With the introduction of The Civil 
Procedure Rules in 1999 we saw for the first time the concept of a "Part 36 Offer". Prior 
to the introduction of The Civil Procedure Rules there was only one formalised method 
under the old Court Rules which allowed a party to make an offer to settle the case, and 
that party was the Defendant. 
 
Those old Rules were swept away by The Civil Procedure Rules and Part 36 became a 
very popular and well used tactic in Litigation. Part 36 had a number of significant 
advantages which, in essence, were  
 
 Either party to the dispute could make a Part 36 Offer. 
 The Part 36 Offer could be made at any time in the proceedings i.e. long before any 

legal proceedings were ever issued at the Court. 
 There were quite serious costs and interests sanctions which the Court would apply 

in the event that the Part 36 Offer became relevant at the end of the case. 
 
In April this year there were some modifications to Part 36. The concept of the Part 36 
Offer remains but the important changes are effectively 
 
 A Defendant who wishes to make a Part 36 Offer no longer has to make a payment 

into Court to support the Offer and obtain the full costs protection of a Part 36 Offer. 
Previously the practice was that the Defendant had to pay money into Court once 



proceedings had been started to gain the full benefit of the Part 36 Offer. That 
requirement has now been dispensed with.  

 
 If the Part 36 Offer is accepted then the party accepting the offer has 14 days from 

acceptance to actually make the payment under the offer. So if A makes a Part 36 
Offer to B whereby A says he will accept £50,000 from B in settlement of the claim, 
then if B accepts that offer, B has 14 days in within which to pay. If B does not make 
the payment within the 14 day period, then A may (at his option) enter Judgment 
against B for that sum. 

 
These changes go to improve the efficiency of the Part 36 mechanism and remove what 
might previously have been potential problems which the parties to a dispute might have 
encountered in wanting to make Part 36 offers. These amendments simplify the Part 36 
regime and are once again an example of the Court/Rules Committee sending a clear 
message to Litigation Lawyers and their clients involved in disputes which effectively is: 
"conduct negotiations freely amongst yourselves and try and resolve disputes without 
having to come to Court". 
 
The Rise and Role of Mediation 
 
Since The Civil Procedure Rules in April 1999, there has been a steady increase in the 
profile of Mediation. Most of you are aware that Court proceedings can be expensive 
and costly.  
 
A number of County Courts now offer their own Mediation service. It is common for legal 
proceedings to be stayed by the Courts to allow the parties to attempt Mediation. There 
is now an even greater emphasis on resolving disputes without recourse to legal 
proceedings. There is a culture of settlement where the parties to a dispute are 
encouraged to be flexible and commercial in dealing with disputes under the Mediation 
umbrella. 
 
We have seen many disputes resolved successfully on commercial terms through 
Mediation. The Courts and litigation lawyers are keen to embrace this culture of 
settlement because:- 
 
 Mediation is quicker than the Court process. 

 
 Mediation is cheaper than litigation. A piece of commercial litigation can cost many 

tens of thousands of pounds, some times between £50,000 - £100,000 plus VAT and 
disbursements. Whilst Mediations are not free, in terms of proportionality, the costs 
are less. Generally it is possible to organise and have a Mediation for a fraction of 
the cost of litigation.  

 
 Mediation allows the parties to play a bigger and more important role in resolving the 

dispute. It allows the parties to be creative with their solutions to resolve their 
disputes. The Court process does not allow the Judges to put forward creative 
commercial solutions.  

 
 Mediation allows the businessmen involved in the dispute to participate effectively 

and deal with each other and the Mediator in a language they understand. The 
litigation process and the Court Room is an alien environment to most businessmen. 



In contrast, Mediation allows the most important people in the dispute the opportunity 
to take control of the dispute and play a major part in the resolution of it. 

 
The Courts ensure Mediation is considered by the parties at an early stage. Court 
Orders now require the parties to explain to the Court in writing their reasons if Mediation 
is not followed. Litigation lawyers and their clients need to be able to explain to the 
Judge their reasons for not Mediating a dispute. The Courts are also able to penalise in 
costs a party who unreasonably refuses Mediation. Costs remain at the discretion of the 
Court. The usual presumption is that the loser has to pay the winner's costs. That 
presumption can be thrown out if one party has unreasonably refused a request to 
Mediate.  
 
As a result, businesses involved in disputes should be alive to the possibility of 
mediating that dispute at the earliest opportunity.  
 
As evidence of the rise and role of Mediation, the Department's recent experiences of 
Mediation include a successful Mediation handled by Peter Day. Peter's work covers a 
variety of contractual and property related matters mainly in the County Court. Peter 
found the Mediation very refreshing and an extremely cost effective way of resolving 
what might otherwise have been an expensive dispute and one where the costs would 
almost certainly have been disproportionate to the amount at stake.  
 
However by being able to facilitate and participate in a Mediation at what was a relatively 
early stage in the dispute, it meant that the parties' financial resources in terms of the 
amount that they were able or prepared to commit to spending on legal costs meant the 
dispute could be resolved, rather than allow it to fester in the County Court process.  
 
Indeed Peter said, "The Mediation achieved the desired result. Although the Mediation 
was quite intense – a whole day at the offices of another Firm of Solicitors, it provided an 
environment in which the parties' minds were focused very closely on the issues in 
dispute and gave them a very narrow window of opportunity within which the dispute 
could be settled: I am pleased that all parties concerned saw commercial sense and 
decided to proceed with a series of constructive negotiations which lead to a settlement.  
 
Mediation is certainly something I can recommend for clients to consider, especially if 
the value of the dispute is towards the "lower end" i.e. circa £20k, £30k, £40k where the 
legal costs have to be carefully controlled and monitored to ensure that they do not 
become disproportionate to the amount at stake in the dispute". 
 
For further information please contact Andrew Knight, Tracy Harris or James Carpenter 
or call 01582 731161. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


